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Dear Ms. Dortch:

TON Services, Inc. (“TON”) hereby appeals the Universal Service Administrative
Company’s (“USAC’s” or “Administrator’s”) decision of November 8, 2004 (“Administrator’s
Decision,” attached as Exhibit 1) denying TON’s request for a credit for its overpayment of
more than $400,000 in universal service fees.

I.

BACKGROUND

In June of 2004, TON sought informal guidance from USAC regarding a potential USF

overpayment claim. As TON’s counsel explained in a meeting with USAC (and in a follow-up

u Universal Service Administrative Company, Administrator’s Decision on Contributor

Appeal, Nov. 8, 2004 (“Administrator’s Decision™).



letter dated June 24, 2004 (attached as Exhibit 2)), during the years 2000, 2001, 2002 and 2003,
TON paid over $400,000 in universal service fees through its underlying carriers, MCI, Global
Crossing and Touch America. TON provided USF exemption certificates to MCI and Global
Crossing in September 2001 and July 2002, respectively. Despite having done so, TON did not
itself file Forms 499-A or 499-Q and did not make direct federal universal service payments
during the years 2001, 2002 and 2003. TON’s current management team discovered this
situation in late 2003, only a few months after taking the reins of the company. Promptly upon
learning of the problem, TON management began the process of bringing the company fully into
compliance with the universal service requirements, including by disclosing the matter to USAC
and seeking USAC’s guidance on how best to correct the problem. While that process was
underway, the Commission’s Enforcement Bureau sent a Letter of Inquiry (“LOI”) to TON
seeking information regarding TON’s payment of universal service fees. In order to facilitate the
speedy resolution of the Enforcement Bureau’s investigation,” and to demonstrate the
company’s commitment to compliance with universal service requirements, TON filed Forms
499-A for each of the years it had initially failed to do so. TON also paid all of the universal
service amounts that USAC had invoiced as being due and owing, based on the Forms 499-A
that TON had filed. These amounts totaled more than $1.5 million. Because USAC’s invoices
did not take account of TON’s past universal services payments through MCI, Global Crossing

and Touch America, TON paid the invoiced amounts without prejudice to a subsequent claim for

y TON later entered into a Consent Decree that resolved the Bureau’s investigation. As

part of the Consent Decree, TON made a payment of $400,000 to the United States Treasury and
agreed to certain compliance measures. There is no linkage between the $400,000 payment to
the U.S. Treasury and the roughly $400,000 USF overpayment for which TON seeks a refund;
the similarity in the amounts is purely coincidence.
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a credit or refund. In fact, TON promptly began discussions with USAC regarding the
possibility of bringing just such a claim.

In or about August 2004, USAC informed TON that it could not provide the requested
informal guidance and that TON should instead consult with Commission staff. TON sought a
meeting with the Commission staff but was advised that TON would have to invoke the formal
claim and appeal process in order to receive any guidance from the Commission. TON then
requested that USAC treat TON’s June 24, 2004 letter as a formal claim for a credit (not a
refund) of the overpaid amounts against future universal service payments. In a letter dated
November 8, 2004 captioned “Administrator’s Decision on Contributor Appeal,” USAC denied
TON’s claim on two distinct grounds.y First, USAC found that it could not “conclusively
establish” whether MCI, Global Crossing and Touch America had remitted to USAC the
universal service payments that TON had made to those carriers, and therefore could not grant
TON’s claim¥ Second, USAC found that even had it been able to “determine conclusively” that
MCI, Global Crossing and Touch America remitted to USAC the monies paid by TON, USAC
itself “lack[s] authority” to grant a credit under these circumstances.? The Administrator said
that the question of “[wlhether TON can establish double payment and, if so, whether such
double payments should be refunded to TON are questions appropriately directed to the
{Commission}.”Q
In this appeal, TON asks the Commission to reverse the Administrator’s November 8,

2004 decision and to remand this matter to USAC with instructions (1) to evaluate TON’s claim

= Administrator’s Decision at 2.
¥ Id. (emphasis added)
4 Id. (emphasis added)

o id.



under a preponderance of the evidence standard (rather than the “conclusive” proof standard
erroneously applied by the Administrator) and (2) to provide a credit to TON for any double
payments determined to have been made under that preponderance of the evidence standard of
proof. At this point in time, TON does not ask the Commission to make any findings regarding
whether TON overpaid certain amounts and is therefore entitled to a credit, as these questions
should be determined in the first instance by USAC under the proper standard of proof.
.
FORUM

The Administrator’s Decision said it was treating TON’s June 24, 2004 letter as “a
formal request by TON, in accordance with 47 C.F.R. § 54.719(b), for review (Appeal) of
USAC’s decision” not to grant TON’s request for a credit, and directed TON to file any appeal
of the decision with the Commission. Aside from the fact that USAC had not previously denied
any such request {as TON had not formally submitted any such request), the Administrator’s
instruction appears to conflict with the Commission’s rules, which provide for an appeal directly
to the Commission only with respect to actions “taken by a division of the Administrator,¥ a

299/

Committee of the Board of the Administrator . . ., or the Board of Directors.”” Because the

Administrator’s Decision was an action of the Administrator itself,m/ not of a division of USAC,

£y Id at 1-2.

¥ Note that when referring to a division of the Administrator, the rule cross-references

section 54.701(g), which does not exist. Presumably, this 18 a typographical error and the cross-
reference is intended to be to section 54.701(c), which sets out the three divisions of the
Administrator — Schools and Libraries, Rural Health Care, and High Cost and Low Income —
none of which is applicable here.

9 47 C.FR. § 54.719(c).

=y The caption reads, “Administrator’s Decision” and the signature reads, “Sincerely

USAC.” Administrator’s Decision at 1-2. If USAC inadvertently designated the Administrator’s
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a Committee of the Board, or the Board, the rule governing appeals to the Commission does not
appear to apply. The applicable rule instead is 54.719(b), which provides that a party wishing to
appeal an action taken by the Administrator with respect to a “billing, collection, or disbursement
matter that falls outside of the jurisdiction of the Committees of the Board” may appeal to the
USAC Board of Directors.’ Because of the conflict between the Administrator’s instruction
and the Commission’s rules, TON is dual filing this appeal with both the Commission and the
Board in order to preserve its rights. TON nevertheless respectfully requests that the
Commission proceed to decide the substantive issues presented in this appeal lest TON be
required to pursue a futile appeal to the Board, thereby further delaying the resolution of its

12/

claim.~ In order to facilitate the expeditious resolution of this claim, the Commission should set

forth the governing legal standards now, and then should remand this matter to USAC with

instructions to follow those standards.!¥ Moreover, the Commission should review TON’s

14/
arguments de novo.—

Decision a decision of the Administrator when in fact it was a decision of the Board, USAC
should redesignate the decision accordingly. Administrator’s Decision at 2 (stating that USAC
“affirm[s] USAC’s decision™).

it 47 C.F.R. § 54.719(c).

2 Should the Commission decline to consider this appeal at this time, TON respectfully

requests that the Board construe all references to requests for relief from the Commission as
requests for relief from the Board.

' Because of the conflicting instructions on the proper forum for appeal, the rule that a
party generally may not appeal to the Commission and the Board simultaneously should not
apply. See 47 CF.R. § 54.720(d); Order, Request for Review of the Decisions of the Universal
Service Administrator by Guamani School Guavama, Puerto Rico Schools and Libraries
Universal Service Support Mechanism, CC Docket No. 02-6 (Nov. 12, 2004); Order, Request for
Waiver by Waterville Public Schools Waterville, Maine Schools and Libraries Universal Service
Support Mechanism, CC Docket No. 02-6 (Apr. 12, 2004),

W 47CFR.§54.723.



IIL

ARGUMENT

A. USAC Erred In Concluding That It Lacks the Authority to Grant the Relief
TON Seeks.

The Administrator erroneously concluded that it “lack{s] authority to provide the

f w15/

requested relie The relief TON requests simply is a credit for the more than $400,000 in

universal service fees that it has overpaid. The Commission’s rules explicitly grant USAC the
authority to “refund any overpayments made by [a] contributor” to the universal service support
mechanisms after the contributor has complied with its reporting requirements.l—éj If USAC is
authorized to grant a refund, it surely must be authorized to grant a credit. And as USAC itself
states in its quarterly contribution base reports, the Commission requires USAC to provide

refunds to those who have overpaid their universal service contributions.?

1 Administrator’s Decision at 2. USAC also erred in not seeking guidance from the

Commission on TON’s request in accordance with 47 C.F.R. § 54.702(c). The Administrator’s
Decision cites the first part of Rule 54.702(c), which bars USAC from making policy and from
interpreting unclear provisions of the statute or rules. USAC, however, overlooks the second
part of the rule, which requires the Administrator to seek guidance from the Commission
“I'wlhere the Act or the Commission’s rules are unclear, or do not address a particular situation.”
47 C.FR. § 54.702(c). Thus, USAC itself should have sought guidance from the Commission
regarding any policy issues or ambiguity in the rules, rather than simply lobbing the matter back
to TON with instructions to take the matter to the Commission. See Administrator’s Decision at
2.

1o/ 47 C.FR. § 54.713. See also, e.g., Order and Second Order on Reconsideration, Federal-
State Joint Board on Universal Service, 18 FCC Red 4818 9 14 (2003).

w E.g., Universal Service Administrative Company, Federal Universal Service Support

Mechanisms Quarterly Contribution Base for the First Quarter 2005 at 3 (June 1, 2004),
available at
http://www.universalservice.org/overview/filings/2005/Q1/1Q2005%20Contribution%20Base%
20FCC%20Filing.pdf (last visited Dec. 23, 2004) (*As mandated by the Commission, if the
combined quarterly revenues reported by a carrier . . . are greater than those reported on its
annual revenue repott . . ., then a refund will be provided 10 the carrier.”) (emphases added);
Universal Service Administrative Company, Federal Universal Service Support Mechanisms
Quarterly Contribution Base for the Fourth Quarter 2004 at 3 (Sept. 1, 2004), available at
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The scenario contemplated by the Commission’s rules is precisely the situation here:
Although TON initially failed to file Forms 499, it has now fulfilled all of its reporting
obligations by filing Forms 499-A for each of the years in question. Moreover, TON remitted to
USAC all amounts invoiced by USAC with respect to each of those years, notwithstanding that
TON had already paid more than $400,000 of the invoiced amounts. USAC has not complained
of any ongoing failure by TON to comply with the Commission’s universal service rules. Under
the Commission’s rules and orders, USAC is plainly authorized to credit or refund any

overpayment to TON ¥

http://www.universalservice.org/overview/filings/2004/04/40Q2004 Contribution Base FCC
Filing.doc (last visited Dec. 23, 2004) (same); see also Order and Second Order on
Reconsideration, Federal-State Joint Board on Universal Service, 18 FCC Red 4818 § 14 (“As
necessary, USAC refunds or collects from contributors any over-payments or under-payments. If
the combined quarterly revenues reported by a contributor are greater than those reported on its
annual revenue report . . ., then a refund is provided to the contributor based on an average of
the two lowest contribution factors for the year. If the combined quarterly revenues reported by a
contributor are less than those reported on its FCC Form 499-A, USAC collects the difference
from the contributor using an average of the two highest contribution factors for the year.”);
Report and Order and Order on Reconsideration, Federal-State Joint Board on Universal
Service; Petition for Reconsideration Filed by AT&T, 16 FCC Red 5748 9 12 (2001) (same)
(“Contribution Methodology Order’).

18 In 1999, the Commission reconsidered an earlier conclusion and determined that all

telecommunications carriers that provided supported services to eligible rural health care
providers at a discount under section 254(h)(1)(A) of the Act should receive a credit against their
universal service obligations and further were eligible for reimbursements if their total universal
service credits exceeded their contribution obligations. Fourteenth Order on Reconsideration,
Federal-State Joint Board on Universal Service, 14 FCC Red 20106 T 1 (1999) (“Fourteenth
Order on Reconsideration™). Previously, only eligible telecommunications carriers (“ETCs™)
had been eligible for such a credit. /d. at 1. The Commission stated: “we believe that it would
contravene the language and intent of the statute to prohibit some non-ETC carriers from
receiving full credit for their participation. Refunds in such instances serve effectively as simply
a return of overpayment of a carrier’s universal service obligation . . ..” [d. atq 21; see also,
e.g., Order, Federal-State Joint Board on Universal Service, 13 FCC Red 5243 ¢ 10 (1998)
(waiving 47 U.S.C. § 54.515 to the extent necessary to allow carriers seeking reimbursement
from USAC for the provision of services to a school or a library to choose to apply the amount of
a discount afforded to that school or library either as a credit to their contribution obligation or as
a direct reimbursement from USAC). A credit in this case likewise would serve simply as a
return of overpayment of TON’s universal service obligations.
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USAC’s authority to grant a credit or refund in this situation is confirmed by reference to
other sources of federal law. In the analogous tax context, for example, it has long been held that
the IRS is required to provide a credit or refund to a taxpayer who has overpaid his or her taxes.
Section 4602 of the Internal Revenue Code provides that in cases of overpayment, the IRS may

credit the amount of such overpayment to any tax liability and then *“shall” refund the balance to

the taxpayer.ﬁl

%

Indeed, tax cases routinely refer to the government’s “obligation” to refund a

taxpayer’s overpayment.g(—)’

Sound policy also counsels against USAC’s position. In setting out its universal service
contribution methodology, the Commission emphasized that the procedure for refunding
overpayments and collecting underpayments “will provide an incentive for carriers to accurately

w21/

report their quarterly revenues. USAC’s practice of effectively refusing to provide credits or

19 26 U.S.C. § 6402(a); see also, e.g., Your Ins. Needs Agency, Inc. v. United States, 2000
U.S. Dist. LEXIS 13653, at *11 (D. Tex., 2000) (“Under 26 U.S.C. § 6402(a), the United States
is obligated to refund a taxpayer's overpayments”™).

A Eg., Your Ins. Needs Agency, 2000 U.S. Dist. LEXIS 13653, at *12 (finding the
government’s “obligation to refund Plaintiffs’ overpayments . . . was fulfilled” where the
government issued refund checks to Plaintiffs and sent them to the address on Plaintiffs’ returns);
In re Bourne, 262 B.R. 745, 749 (Bankr. E.D. Tenn. 2001) (stating at which point the “IRS's
obligation to the debtor to refund her overpayment of income taxes™ arose); Dixon v. United
States ex rel. IRS (In re Dixon), 209 B.R. 535, 538 (Bankr. W.D. Okla. 1997) (discussing at
which point in the year the IRS’s “obligation to refund an overpayment arises™); In re Lawson,
187 B.R. 6, 7 (Bankr. D. Id. 1995) (concluding that “the IRS's obligation to refund [an]
overpayment accrued” at the end of the year); In Re Canon, 130 B.R. 748, 752 (Bankr. N.D. Tex.
1991) (holding IRS was “obligat[ed] to deliver the refund” of debtor’s $14,900 overpayment to
trustee for the debtor’s bankruptcy estate even though the IRS previously had refunded the
overpayment to the debtor because “[s]ubsequent distribution of the refund to the Debtor does
not relieve the IRS of its obligation to surrender to the Trustee property of the estate which is in
the constructive possession of the IRS.”); but ¢.f. In re Block, 141 B.R. 609, 611 (N.D. Tex.
1992) (holding that once the debtor has made pre-petition election to have overpayment credited
to following year’s tax liability, the overpayment cannot become property of the bankruptcy
estate and thus is not recoverable by trustee).

o/ Report and Order and Order on Reconsideration, Federal-State Joint Board on Universal

Service; Petition for Reconsideration filed by AT&T, 16 FCC Red 5748 4 12 (2001).
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refunds for overpayments leads to inefficiency in the collection mechanism because it

encourages carriers to pay only those amounts they are certain of owing. If contributors instead
operated with the assurance that their overpayments would be refunded (or credited), they would
have greater incentives to pay the full invoiced amounts promptly, thereby increasing the USF’s

efficiency and overall effectiveness. 2

2 See, e.g., Lorusso v. United States, 1996 U.S. Dist. LEXIS 10470, at *12 (D. Mass. 1996)
(noting that Congress intended strict statutes of limitations for requesting tax refunds in order to
“set in place incentives for timely -- or near timely -- filing of tax returns.”); Whitworth Bros.
Storage Co. v. Cen. States, Southeast & Southwest Areas Pension Fund, 982 F.2d 1006, 1016
(6th Cir. 1993) (citing Kwatcher v. Mass. Serv. Employees Pension Fund, 879 F.2d 957, 965-966
(1st Cir. 1989), infra, and finding that restrictions on refunds “must not be arbitrary and
capricious as measured by equitable principles.”); Jamail, Inc. v. Carpenters Dist. Council of
Houston Pension & Welfare Trusts, 752 F. Supp. 741, 744 (S.D. Tex. 1990), reversed in part,
954 F.2d 299 (5th Cir. 1992) (citing Soft Drink Indus. Local Union No. 744 Pension Fund v.
Coca-Cola Bottling Co., 679 F. Supp. 743 (D. 11l. 1988), infra, and finding unenforceable six-
month limitation on refunds of mistaken payments in emplovee benefit plan); Kwatcher, 879
F.2d at 965-966, overruled in part on other grounds by Yates v. Hendon, 541 U.S. 1 (2004)
(describing result of giving a pension fund complete discretion to determine whether to refund
erroncously disbursed funds as follows: “Since there would be no incentive fo return mistaken
payments voluntarily, the permissive refund mechanism . . . would be like a permanently-shut
window: decorative, but of no assistance in letting in a breath of fresh air. We will not lightly
assume that Congress intended to enact a seif-nullificatory refund provision. We are equally
loath to think that Congress meant either to craft a heads-I-win, tails-you-lose matrix, or to
institutionalize a one-sided windfall permitting employee-participants to sponge off an
employer's good-faith bevues. In the long run, penalizing employers for undercontributing . . .
while refusing to refund their excess contributions, could frustrate ERISA's [Employee
Retirement Income Security Act’s] goal of expanding pension plan coverage. Manifest inequity
is one effective way of discouraging employers from sponsoring ERIS A-qualified plans at all.”);
Soft Drink Indus. Local Union No. 744 Pension Fund, 679 F. Supp. at 750 (“It would take more
unequivocal language than that found in the refund section [of ERISA] for us to conclude that
Congress intended the potentially absurd consequences which might result if employers have no
hope of recovering mistaken overpayments. . . . In the absence of at least an equitable action,
there will be no incentive for fund trustees to return overpayments to employers. Moreover, they
will face substantial disincentives, not least of which is the exposure to lawsuits for breach of
fiduciary duty.”); Gen. Motors Corp. v. United States, 389 F. Supp. 245, 249 (E.D. Mich. 1975)
(“Permitting the taxpayer to fall back upon the general provisions of [a section of the Internal
Revenue Code] to recover interest on funds wrongfully collected by the government after a
legitimate claim for credit has been rejected . . . . encourages timely action by both [the
government and the taxpayer]”).



Finally, the fact that TON made the claimed overpayment against the backdrop of a now
concluded Enforcement Bureau mvestigation has no bearing on the authority and obligation of
USAC to grant a credit or refund. TON paid the USAC invoices in full in order to remove any
doubt regarding its commitment to compliance with the universal service rules, and thereby to
clear the way for a prompt resolution of the investigation. The Consent Decree expressly
references the fact that TON was in discussions with USAC and Commission staff regarding the
refund claim. There is no linkage between the $400,000 payment that TON made to the U.S.
Treasury (pursuant to the terms of the Consent Decree) and the credit that TON is seeking from
USAC. Nor is there any basis for denying TON’s request simply because it may have initially
been delinguent in satisfying its reporting and payment obligations. As discussed above, the
Commission’s rules plainly envision (1) that a carrier that brings itself into compliance with the
universal service rules may then proceed to seek a credit or refund for any overpayments, and (2)
that USAC has the authority to grant such a request. Accordingly, the Commission should
reverse USAC’s erroneous conclusion that it lacks the authority to grant TON's requested
relief.

B. USAC Erred in Using “Ceonclusive” Proof as the Standard of Review.
USAC further erred in applying so-called “conclusive” proof as the evidentiary standard
governing TON’s request for relief* The Administrator’s Decision twice set out this standard:

(1) “. .. USAC doubts it could ever establish conclusively whether an underlying carrier in fact

reported and paid on a particular carrier’s revenue . . . .” and (2) “Nevertheless, even were we

=4 In the event the Commission somehow concludes that USAC lacks the authority to grant

a credit to TON, the Commission itself should hold that TON is entitled to a credit to the extent
that it demonstrates the amount of its overpayment by a preponderance of the evidence.

4 Administrator’s Decision at 2.
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able to determine conclusively that TON’s underlying carriers had in fact paid USF charges
based upon certain revenue report [sic] by TON, . .. 72 USAC offers no support for this
unprecedented and unexplained standard.

Instead of applying the unattainable evidentiary standard of conclusive proof, USAC
should have used a preponderance of the evidence standard, which routinely is used in analogous
proceedings. The Commission, in fact, explicitly has instructed USAC to use a “preponderance”
standard in determining, during the course of an audit, whether a recipient of funds has violated
the Act or the Commission’s rules:

USAC shall continue to recover funds whenever it discovers a
statutory or rule violation . . .. The standard for determining such
a violation is the same standard that we use in our enforcement
actions: specifically, whether a party has willfully or repeatedly
failed to comply with any provision of the Act or any rule,
regulation, or order issued bg/ the Commission, based on a
preponderance of the evidence 2

Thus, USAC must use a “preponderance” standard to determine whether a violation of a statute
or rule should result in a monetary recovery for USAC. USAC should use the same standard to
determine whether a contributor has overpaid and thus is entitled to recover money or receive
credits from USAC. The Commission uses this same “preponderance” standard in section 503

27

enforcement proceedings (when determining whether to impose a monetary forfeiture)* and in

zf Administrator’s Decision at 2 (emphases added).

2/ Fifth Report and Order and Order, Schools and Libraries Universal Service Support
Mechanism, 19 FCC Rcd 15808 § 73 (2004).

Ly E.g., Notice of Apparent Liability for Forfeiture, Complaints Against Various Television
Licensees Concerning Their February 1, 2004, Broadcast of the Super Bowl XXXVIII, 19 FCC
Red 19230 4 8 (2004) (“The Commission will then issue a forfeiture if it finds, by a
preponderance of the evidence, that the person has violated the Act or a Commission rule.”);
Notice of Apparent Liability for Forfeiture and Order, Globcom, Inc. d/b/a Globcom Global
Communications;, Apparent Liability for Forfeiture, 18 FCC Red 19893 12 (2003) (same).
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section 208 proceedings (when determining, among other things, whether to require the payment
of money damages from one party to another).® In other words, in determining whether money
is owed or should be paid, the Commission routinely uses a “preponderance” standard and, to
our knowledge, has never used anything akin to the “conclusive” proof standard announced by
USAC. The Commission also used a “preponderance” standard in the recently completed

section 271 proceedings® and it uses that standard in the broadcast licensing context.

& Eg., Order, Marzec v. Randy Power, 15 FCC Red 4475 § 5 (2000); Order, Consumer.Net
v. AT&T Corp., 15 FCC Red 281 46 (1999).

=4 E.g., Order, Application by SBC Communications Inc., Southwestern Bell Telephone

Comparny, And Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long
Distance; Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region,
InterLATA Services In Texas, 15 FCC Red 18354 § 48 (2000) (“The evidentiary standards
governing our review of section 271 applications are intended to balance our need for reliable
evidence against our recognition that, in such a complex endeavor as a section 271 proceeding,
no finder of fact can expect proof to an absolute certainty. . . . {W]e reiterate that the BOC needs
only to prove each element by ‘a preponderance of the evidence,” which generally means ‘the
greater weight of evidence, evidence which is more convincing that the evidence which is
offered in opposition to it.”””); Memorandum Opinion and Order, Application of Verizon
Pennsylvania Inc., Verizon Long Distance, Verizon Enterprise Solutions, Verizon Global
Networks Inc., and Verizon Select Services Inc. for Authorization To Provide In-Region,
InterlLATA Services in Pennsylvania, 16 FCC Red 17419, 17497 (2001).

X E.g., Initial Decision of Administrative Law Judge, Reading Broadcasting, Inc.; For

Renewal of License of Station WIVE(TV), Channel 51 Reading, Pennsylvania and Adams
Communications Corporation; For Construction Permit For a New Television Station to
Operate on Channel 51, Reading, Pennsylvania, 16 FCC Red 8309 4 10, 22, 224, 248 (2001)
(considering broadcast license renewal and construction permit applications); Decision,
Contemporary Media, Inc.; Licensee of Stations WBOW(AM), WBFX(AM), and WZZQ(FM),
Terre Haute, Indiana; Order to Show Cause Why the Licenses for Stations WBOW{AM },
WBFX(AM), and WZZQ(FM), Terre Haute, Indiana, Should Not be Revoked; Contemporary
Broadcasting, Inc.; Licensee of Station KFMZ(FM), Columbia, Missouri, and Permittee of
Sration KAAM-FM, Huntsville, Missouri (unbuilt); Order to Show Cause Why the Authorizations
for Stations KFMZ(FM), Columbia, Missouri, and KAAM-FM, Huntsville, Missouri, Should Not
be Revoked; Lake Broadcasting, Inc.; Licensee of Station KBMX(FM), Eldon, Missouri, and
Permittee of Station KFXE(FM), Cuba, Missouri; Order to Show Cause Why the Authorizations
for Stations KBMX(FM), Eldon, Missouri, and KFXE(FM), Cuba, Missouri, Should Not be
Revoked; Lake Broadcasting, Inc.; For a Construction Permit For a New FM Station on
Channel 244A at Bourbon, Missouri, 13 FCC Red 14437 9 16 (1998) (reviewing revocation of
broadcast licenses and construction permits and denial of application for new station).
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Again, other sources of federal law confirm the error of USAC’s decision. Perhaps most
significant, in the tax context, a taxpayer who sues for a refund of an overpayment must prove by
a preponderance of the evidence that the Internal Revenue Service’s assessment of taxes was
erronecus. The Internal Revenue Manual sets out this evidentiary standard for a petitioner in a
tax case, and courts consistently recognize that taxpayers seeking a refund for overpayment must
demonstrate such overpayment by a preponderance of the evidence

Accordingly, the Commission should find that TON need prove its overpayment by a
preponderance of the evidence, not by some undefined standard of “conclusive” proof.

1Vv.

CONCLUSION

For the foregoing reasons, TON respectfully requests that the Commission reverse
USAC’s determinations (1) that USAC lacks the authority to grant TON’s request for a credit of
any overpayment found to have been made; and (2) that conclusive proof is the applicable

evidentiary standard governing TON’s request. TON further respectfully requests that the

A/ E.g., Internal Revenue Manual § 35.5.1.2 (last amended Apr. 6, 1989) (petitioner’s

burden “is a burden of persuasion; it requires petitioner to demonstrate the merits of his/her
claim by at least a preponderance of the evidence.”); Apollo Fuel Oil v. United States, 195 F.3d
74, 76 (2d Cir. 1999) (“When the IRS has assessed a penalty, its assessment 18 presumptively
correct, and the taxpayer who sues for a refund has the burden of persuading the factfinder by a
preponderance of the evidence that the assessment is not cotrect.”); Dains v. United States IRS,
1998 U.S. App. LEXIS 14924, at *14-15 (6th Cir. 1998) (noting that, where an action for a
refund involves a counterclaim by the IRS, “the taxpayer has the burden of showing that he was
not a responsible party on both the refund claim and the counterclaim. . . . If the taxpayer proves
by a preponderance of the evidence that the assessment is incorrect, the IRS must prove what the
correct assessment is.”) (citations and internal quotation marks omitted); Aldrich v. United
States, 256 F. Supp. 508, 514-515 (D. La. 1966) (“In a suit for refund of taxes . . . the taxpayer
has the burden of proving, by a preponderance of the evidence, that the Commissioner's
determination was erroneous.”) (citing, inter alia, Lewis v. Reynolds, 284 U.S. 281 (1932));
Cohn v. United States, 1957 U.S. Dist. LEXIS 4388, at #17 (W.D. Tenn., 1957) (“In actions to
recover income taxes alleged to have been overpaid, the plaintiffs must show by a preponderance
of the evidence that they have in fact overpaid their taxes, and establish the facts from which a
correct determination of their liabilities can be made.”) (citing Lewis, 284 U.S. at 283).
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Commission remand this case to USAC for further consideration of TON's request in light of the

Commission’s ruling.

Respectfully submitted,

{Bradford M‘."Berry Y
Wilmer Cutler Pickering Hale and Dorr
2445 M St., NW
Washington, DC 20037

(202) 663-6930 (phone)
(202) 663-6363 (fax)
bradford.berry@wilmerhale.com

Counsel for TON Services, Inc.

January 7, 2005

ce: Contributor Letter of Appeal, Universal Service Administrative Company

Attachment
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DICKSTEIN SHAPIRO MoORIN & OSHINSKY LLP

2101 L Streert NW « Washingten, DC 20037-1526

Tel (202) 785-9700 « Fax (202) 887-0689
Writer's Divect Dial: (202) 955-6680

E-Mgil Address: Hubbard A@dsmo.com

June 24, 2004

BY HAND DELIVERY
CONFIDENTIAL TREATMENT REQUESTED

Anne Marie Trew

Director, Financial Operations

Universal Service Administrative Company
2000 L Street, N.W.

Suite 200

Washington, DC 20036

Re: TON Services Inc. (Filer 1D 819402)

Dear Anne Marie;

As discussed at our meeting last week, TON Services Inc. (“TON") would
appreciate your informal “take” on whether TON should seek a ruling from USAC or
the FCC on TON’s request for a credit against USAC’s forthcoming invoice to reflect
TON's payments of Universal Service Fund (“USF”) fees to TON’s underlying carriers.
TON has paid $412,726.93 in USF fees to underlying carriers and, as shown on the
spreadsheets attached as Appendix A, of that $412,726.93, the carriers presumptively
remitted at least $404,365.65 to the USF.! Accordingly, TON requests a credit of no less
than $404,365.65.

! Based on a review of its underlying carriers’ invoices, TON determined that it
had been billed by its underlying carriers for a total of $412,726.93 in USF fees. To
determine what part of that amount would have been remitted by the carriers to the
USF, TON, for each month, multiplied the applicable monthly USF contribution factor
against the invoice total (less taxes) to obtain the monthly amount the carriers would
have owed to the USF based on their revenues from billing TON. Those monthly
amounts total $404,365.65. Attached as Appendix B are sample pages from TON's
underlying carrier invoices showing the line item assessing the USF fee, the total
amount of the invoice and the amount paid by TON on the preceding month’s invoice.
TON will be glad to submit whatever additional documentation is required as support
for the requested credit. Please note that the MCI invoice is addressed to Flying | Inc,,
TON’s parent. Flying ] has multiple accounts with M, including some on behalf of
TON. TON only seeks herein a credit for the MCI account for TON's debit/prepaid

calling card platform.

1177 Avenue of the Americas « New Tork, NY 10036-2714
Tel (212) 835-1400 « Fax (212) 997-9880

www. DicksteinShapivo.com
1786235 v1; 1289NO1 DOC



Anne Marie Trew
June 24, 2004
Page 2

We know that we spent some time with you last week telling you of TON's
efforts to bring itself into compliance with the universal service requirements. We will
not repeat that discussion here, but for your convenience we are enclosing as Apperigdix
C a redacted copy of the letter we filed last week with the Enforcement Bureau. (The
redacted portion contained TON's responses to the Bureau's requests for information.)
The unredacted part of the letter lays out the relevant background of the steps TON has
taken to come into compliance with its USF obligations.

Section 54.706(b) of the Commission’s Rules requires that TON “shall
contribute to the federal universal service support mechanisms on the basis of its
interstate and international end user telecommunications revenues.” 47 CFER. §
54.706(b). TON is prepared to contribute fully to the USF on the basis of its applicable
Form 499 revenues,® but absent a credit for the payments, TON's actual contributions to
the USF will exceed the contributions required by Section 54.706(b). Such a result
would be unfair to TON and would represent a windfall to the USF.

During our discussions last week, you expressed concern that TON's
underlying carriers may have failed to pass on to the USF the fees paid by TON to the
carriers. We believe this is clearly not the case with regard to two of the carriers: MCI
and Global Crossing, which account for $353,447.70 and $25,316.46 respectively, of the
$404,365.65 credit that TON seeks. Each of those carriers are involved in ongoing
bankruptcy proceedings. In each proceeding, the carrier obtained authorization of the
bankruptcy court to pay in full its respective pre-petition obligations to the USF2?
Presumably those carriers paid their respective pre-petition USF obligations, and then
continued to pay their respective post-petition USF contributions in the ordinary course
of business pursuant to Section 363(c)(1) of Title 11 of the United States Code.

2 TON could not have properly — and did not ~ reduce the revenues reported on its
Form 499 filings to reflect the amounts it was invoiced by and paid to its underlying
carriers.

3 See Final Order (i) Authorizing the Debtors to Pay Prepetition Sales and Use
Taxes and Regulatory Fees and (ii) Directing Financial Institutions to Honor and
Process Checks and Transfers Related to Prepetition Sales and Use Taxes and
Regulatory Fees dated August 16, 2002, entered in the bankruptcy case In re Worldcom et
al., Case No. 02-13533 (Bankr. S.D.N.Y.); Order (i) Authorizing the Debtors to Pay
Prepetition Sales and Use Taxes and Regulatory Fees and (ii) Directing Financial
Institutions to Honor and Process Checks and Transfers Related to Prepetition Sales and
Use Taxes and Regulatory Fees dated January 28, 2002, entered in the bankruptcy case
In re Global Crossing et al., Case No. 02-40188 (Bankr. S.D. N.Y.).

1786235 v1; 12Q9ND1LDOC DicssTEIR SHAPIRD MORIN & OSHENSKY LEf



Anne Marie Trew
June 24, 2004
Page 3

With respect to TON’s third underlying carrier — Touch America, which
accounts for $25,601.49 of the credit TON seeks ~ TON believes the USF fees TON paid
Touch America likely were remitted to the USF. TON's last invoice from Touch
America was in February 2002, and Touch America, which is in bankruptcy, did not file
its petition for relief under Chapter 11 until June 2003. TON is aware that USAC has
asserted a pre-petition, general unsecured claim against Touch America, and that USAC
has initiated or intends to initiate an audit of Touch America. Absent a finding to the
contrary in that audit, Touch America would have reported, been billed by and paid to
USAC by year-end 2002 USF contributions for all revenue Touch America had billed
TON through February 2002.

The suggestion also was raised that TON seek relief from its underlying
carriers. As we explained, that is not a viable option. The carriers have already
remitted to the USF the fees that TON paid them and thus no longer have the fees to
return to TON.

We look forward to your response.

Sincerely,

. onhiliane

Albert H. Kramer
Allan C. Hubbard

Enclosures

Copy to (w/ encls.):
Jeffrey Mitchell, USAC
Jagjit Singh, TON
Ian Williams, TON
Brett Sanford, TON

1786235 vi; 12@ENMLDOC DicksTEIx Suariho Mogtk & GsHINSkY LLF
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CONFIDENTIAL TREATMENT REQUESTED

TON Services inc.
USF Payments Made to Carriers

2000 - 2004
Calendar USF

Year Paid Calculated Difference
2000 142,641.65 144,576.01 (1,934.36)
2001 180,123.48 172,761.37 7.,362.11
2002 61,264.01 56,758.05 4,505.96
2003 28,696.66 30,269.00 {1,672.34)
2004 1.13 1.23 (0.10)

412,726.93 404,365.65 8,361.28




TON Services Inc.
USF Payments Made to Carriers

CONFIDENTIAL TREATMENT REQUESTED

2000
Calendar Involice Invoice Invoice Cale
Year Qtr  Month Date Carrier Total Taxes Pro-Tax USF % Rate Note USF Diff
2000 3 Jul 8/10/2000 MCi 163,118.37 5,659.58 147,458.79 8,197.63 5.56% 5.5360% 8,163.32 34.314
2000 3 Aug 9/10/2000 MCI 191,484.54 7,338,771 184,145.83 8,93555 5.40% 5.5360% 10,194.31 (258.76)
2000 3 Aug 8/25/2000 MCI 344 ,496.63 13,972.63 330,524.00 17,667.24 535% 55360% 18,297.81 {630.57)
2000 3 Sept 10/10/2000 MCH 198,603.50 7.811.83 190,791.67 10,320.25 5.41% 5.5360% 10,562.23 {241.98)
2000 3 Sept 925/2000 MC1 336,863.70 13,800.24 323,083.46 17,180.88 5.32% 5.5360% 17,884.79 (703.91}
2000 4 QOct 11M0/2000 MCH 192,250.95 7,825.88 184,425.07 1034414 5.61% 5.6688% 10,454.69 (110.55)
2000 4 Oct 10/25/2000 MCH 345,785.45 17,501.46 328,283.99 17,522.63 5.34% 5.6688% 18,609.76 {1,087.13)
2000 4 Nov 12/10/2000 MCI 142,029.41 5,205.48 136,823.93 7.24050 5.29% 5.6688% 7,756.27 (515.77)
2000 4 Nov 14/25/2000 MCI 322,233.72 16,262.38 305,871.34 16,382.18 5.35% 5.6688% 17,344,090 {862.72)
2000 4 Dec 1110/2001 MCI 127,839.69 3,781.91 124 057.78 10,077.26 8.12% 5.6688% 7.032.69  3,044.67
2000 4 Dec 121252000 MCI 303,461.65 15,214.44 288,247 .21 15,670.20 5.40% 5.6688% 16,340.16 {765.96)
2000 4 Dec 413/2001 Touch Am 35,477.09 1,339.76 34,137.33 2,203.19 645% 5.6688% A 1,935.18 268.01
142,641.65 144,576.01 (1,934.36)

A> Invoice does not split out USF and TRS but reflects them together as one number




CONFIDENTIAL TREATMENT REQUESTED

TON Services Inc.

USF Payments Made to Carriers

2001

Caiendar Invoice invoice Invoice Caic

Year GQtr  Month Date Carrier Total Taxes Pre-Tax USF % Rate Note USF DHff

2001 1 Jan 2M10/2001 MCE 152,183.66 6,891.92 14520174 1868168 12.86% 6.6827% 8,709.41 8,872.27
2001 1 Jan 1/25/2001 MCI 23832010 13,050.89 225,269.21 15,921.47 7.07% 6.6827% 15,054.07 867 40
2001 tJan& Feb 2/28/2001 Touch Am  54,428.36 240326 5202510 457202 B879% 6.6827% A 3,476.68 1,095.34
2001 1 Feb 3/10/2001 MCI 121,356.03  5,536.01 115820.02 7.560.94 653% 6.6827% 7,739.90 (178.96)
2001 1 Feb 2/25/2001 MCI 182,641.00 8,621.50 17401950 11,552.88 6.64% 6.6827% 11,628.20 (76.32)
2001 1 Mar 3/31/2001 Touch Am  34,392.80 1,29577  33,007.03 248455 7T.45% 6.6827% A 2.211.78 252.77
2001 1 Mar 4/10/2001 MCI 128,376.48 5,860.31 122,516.17 7.994.31 6.53% 6.6827% 8,187.39 {193.08)
2001 1 Mar 3/25/2001 MCI 161,621.96  7,172.92 144,349.04 2,560.05 6.62% 6.6827% 9,646.41 {86.36)
2001 2 Apr 4/30/2001 Touch Am  32,085.22  1,24271  31,742.51 2,363.58 7.45% 6.8823% A 2,184 .61 178.97
2001 2 Apr 5/10/2001 MCI 120,343.90 5,499.22 114,844.68 7.464.88 6.50% 6.8823% 7,903.96 {439.08)
2001 2 Apr 4125/2001 MCI 162,807 18  7.747.76 155,1490.42 1025487 661% 6.8823% 10,677.85 (422.98)
2001 2 May 5/31/2001 Touch Am  35,838.80 1,340.95 34,488.85 256872 T.45% £.8823% A 2,373.63 195.09
2001 2 May 6/10/2001 MCI 105,63580 5,032.17 100,503.63 6,508.64 648% 6.8823% 6,916.96 {408.32)
2001 2 May 5/25/2001 MCI 136,84058 6,581.71 130,358.87 8,529.68 6.54% 6.8823% 8,971.69 (442.01)
2001 2 Jun 6/30/2001 Touch Am  41,31699 1,718.60 39,598.39 2563073 6.67% 6.8823% A 2,725.28 (85.55)
2001 2 Jun 711012001 MCI 9990417  4,752.33 95,151.84 6,256.77 6.58% 6.8823% 6,548.64 (291.87)
2001 2 Jun 6/25/2001 MCI 138,751.13 6,894.88 13185625 8,674.63 6.58% 6.8823% 9,074.74 (400.11)
2001 3 Jul 7/31/2001 Touch Am  37.906.30 1,431.60 3647470 2,71248 7.44% 6.8%41% A 2,514.60 197.88
2001 3 Jul B/10/2001 MCI 98,807.36 4,604.76 94,212.60 6,248.00 6.63% 6.8%41% 5,495 11 (247.11)
2001 3 Jui 71252001 MCI 130,483.91 6,510.81 123,973.10 8,135.85 6.56% 6.8841% 8,546.83 (410.98)
2001 3 Aug 8/31/2001 Touch Am  24,172.51 91480  23,267.71 172586 7.42% 6.8841% A 1,603.41 122.55
2001 3 Aug 8/10/2001 MCI 104,96240 501620 99,046.20 6,595.50 6.60% 6.8941% 6,890.30 (294.89)
2001 3 Aug 8/25/2001 MC) 130,326.17  6,47580 123,850.37 8,065.80 6.51% 6.8941% 8,538.37 (472.57)
2001 3 Sept 9/30/2001 Touch Am  19,075.64 75696 19,219.68 142452 741% 6.8%41% A 1,325.02 99.50
2001 3 Sept 10/10/2001 MCI 89,156.33 4,53899 8461734 - 0.00% 6.8941% - -
2001 3 Sept 912512001 MCI 126,886.09 6,369.83 120,496.26 7,89168 6.55% 6.8941% 8,307.13 (415.45)
2001 4 Oct 10/31/2001 Touch Am  18,058.23 68438 17,373.85 1,286.64 741% £9187% A 1,202.04 84.60
2001 4 Qct 11/10/2001 MCI 94,660.93 4,526.03 90,134.90 - 0.00% 6.9187% - -
2001 4 Oct 10/25/2001 MCt 111,00438 5,93966 105064.72 - 0.00% 6.9187% “ -
2001 4 Nov 11/30/2001 Touch Am  17,663,13 669,63 16,993.60 1,258.23 7.40% 69187% A 1,175.74 82.49
2001 4 Nov 1211072001 MCI 87,856.27 4,197.08 83,659.19 4.00% 6.9187% - -
2001 4 Nov 11/25/2001 MCi 119,817.31 6,392.23 113,425.08 0.00% 6.9187% - -
2001 4 Dec 12/31/2001 Touch Am  16,984.14 644.00 16,340.14 1,209.42 740% 6.9187% A 1,130.53 78.89
20014 4 Dec 111012002 MCi 87,35493 4,189851 83,165.42 0.00% 6.9187% - -
2001 4 Dec 12/25/2001 MCH 113,47199 8,353.81 105,118.18 0.00% 6.9187% - -

180,123.48 172,761.37  7,362.11
e
A> Invoice does not split out USF and TRS but reflects them together as one number




TON Services Inc.
USF Payments Made to Carriers

CONFIDENTIAL TREATMENT REQUESTED

2002
Calendar invoice invoice Invoice Cale

Year Mr  Month Date Carrier Total Taxes Pre-Tax USF % Rate Note USF Diff
2002 1 Jan 1/31/2002 Touch Am 15,444 83 583.35 14,861.48 1,102.70 7.42% 6.8086% A 1,011.86 90.84
2002 1 Jan 2/10/2002 MCI 92,350.67 4,439.45 87,911.22 - 0.00% 6.8086% - -
2002 1 Jan 112512002 MCI 105,182.38 10,171.79 95,010.59 0.00% 6.8086% - -
2002 1 Feb 212812002 Touch Am 11,068.14 329.68 10,738.48 684,49 B.37% 6.8086% A 731.14 {46.65)
2002 1 Feb 3/10/2002 MCI 84,898.56 4.056.99 80,839.57 - 0.00% 6.8086% - -
2002 1 Mar 3/26/2002 Global X 49,282 66 2,241.94 4704072 4,733.01 10.06% 6.8086% 3,202.81 1,530.20
2002 2 Apr 41302002 Global X 123,757 .51 7.12611 116,631.40 8,57763 T7.35% 7.2805% 8,491.35 86.28
2002 2 Apr 5/10/2002 MCI 18,889.52 940.85 17,948.67 1,420.09 7.91% 7.2805% 1.306.75 113.34
2002 2 May 5/31/2002 Global X 99,646.28 5,691.92 93,954.36 6,926.32 7.37% 7.2805% 6,840.35 85.97
2002 2 May 6/10/2002 MCI 49,174.59 2,187.63 46,986.96 3,72045 7.92% 7.2805% 3,420.89 299.56
2002 2 Jun 6/30/2002 Global X 98.,802.62 5,650.35 93,152.27 6.848.75 7.35% 7.2805% 6,781.95 €6.80
2002 2 Jun 71102002 MCI 49.683,02 2.188.72 47,484.30 3,778.22 T7.96% 7.2805% 3,457 .09 321.13
2002 3 Jul 8/10/2002 MCi 55,860.01 2465.84 53,394.17 425841 7.98% 7.2805% 3,887.36 371.05
2002 3 Aug 9/10/2002 MCI 60,668.32 2,697.13 58,001.19 4,697.57 T7.93% 7.2805% 422278 374.79
2002 3 Sept 10/10/2002 MCI 58,703.68 2,659.99 57,043.69 451041 7T.91% 7.2805% 4.153.07 357.34
2002 4 Oct 11/10/2004 MCI 49,808.37 2,201.46 4780691  3,79243 7.97% 7.2805% 3,466.02 326.41
2002 4 Nov 121012002 MCI 31,684 .46 141821 30,565.25 242606 7.94% 7.2805% 222530 200.76
2002 4 Dec 1/10/2003 MCI 51,153.87 2,265.36 48,888.51 3,887.47 7.95% 7.2805% 3,559.33 328.14

61,264.01 56,758.06 4,505.96
e —

A> Invoice does not split out USF and TRS but reflects them together as one number




TON Services Inc.
USF Payments Made to Carriers

CONFIDENTIAL TREATMENT REQUESTED

2003
Calendar Invaice Invoice Invoice Calc
Year Qtr Month Date Cartier Total Taxes Pre-Tax USF % Rate USF DIff
2003 1 Jan 2/10/2003 MCI 52,725.390 2,336.36 50,389.03 4,004.56 7.95% 7.2805% 3,668.57 335.99
2003 1 Feb 3M10/2003 MCI 32,310.96 143093 30,880.03 245544 795% 7.2805%  2,248.22 207.22
2003 1 Mar 4/10/2003 MCi 61,806.02 2,760.16 59,045.86 465836 7.89% 7.2805% 4,298.83 359.53
2003 2 Apr 5/10/2003 MCI 40,294.88 180277 38,492.11 303160 7.88% 9.1000%  3,502.78 {471.18)
2003 2 May 6/10/2003 MCI 38,380.62 1,823.74 36,565.88 2,895.23 7.92% 6.1000% 3,327.50 {432.27}
2003 2 Jun 7/10/2003 MCI 5161128 2,449.08 49,162.20 4,048.78 8.24% 9.1000% 4,473.76 {424.98)
2003 3 .Ju 8/10/2003 MCI 7741012 356991 73,840.21 6,097.00 8.26% 9.5000% 7.014.82 (917.82)
2003 3 Aug 9/10/2003 MCH 15,818.12 728.14 15,089.98 1,248.30 8.27% 9.5000%  1,433.55 {185.25)
2003 3 Aug 8/27/2003 SCI 2,415.28 120.94 2,294 34 0.00% 9.5000% - -
2003 3 Sept 10/10/2003 MCI 1,830.40 8443 1,745.97 140.05 8.02% 8.5000% 165.87 (25.82)
2003 3 Sept 8/27/2003 SCI 2572557 142135 24,30422 0.00% 9.5000% - -
2003 4 QOct 11/10/2003 MCI 9086.38 41.98 864.40 §9.05 7.99% 9.2000% 79.52 {10.47)
2003 4 Qct 10/27/2003 8CI 2590349 1,165,897 24,737.52 0.00% 9.2000% - -
2003 4 Nov 12/10/2003 MCI 611.55 28.13 583.42 47.16 8.08% 9.2000% 53.67 (6.51)
2003 4 Nov 11442712003 SCI 26,647.59 98492 2566267 0.00% $©.2000% - -
2003 4 Dec 1/10/2004 MCI 21.98 1.34 20.64 1.13  547% 9.2000% 1.90 {0.77)
2003 4 Dec 122712003 SCI 5,144.04 178.67 4 965.37 0.00% 9.2000% - -
28,696.66 30,269.00 (1,672.34)
j————— i




TON Services Inc,
USF Payments Made to Carriers

CONFIDENTIAL TREATMENT REQUESTED

2004
Calendar Invoice Invoice Invoice Calc
Year Qtr  Month Date Carrier Total Taxes Pre-Tax USF Yo Rate USF  Diff
2004 1 Jan 2/10/2004 MCI 14.37 0.64 13.73 1.10  8.01% 8.7000% 1.19 (0.09)
2004 1 Jan 1/27/2004 5CI 2,876.46 100.15 2,776.31 0.00% 8.7000% - -
2004 1 Feb 3/10/2004 MCI 0.39 0.01 0.38 0.03 7.89% 8.7000% 0.03 (0.00)
2004 1 Feb 2/2712004 SCi 494114 175.10 4,766.04 0.00% B8.7000% - -
2004 1 Mar 3/27/2004 SCt 7.505.03 272.10 7.232.93 0.00% 8.7000% - -
1.13 1.23 (010
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INVOICE

REMITTO: MCi WORLDCOM Communications, tnc,

SCA SERVICES
P.0. Box 382123 Please inchide e Information below on all payments
Pittsburgh, PA 15250-8123 and comespondence
ACCOUNT: Flying J, Inc. Involce Number: 37202992
4185 § Harrison Bivd. #2326
Ogden, UT 84403 Account Number Q3607495
Invoice Date; 04/40/2001
SUMMARY OF CHARGES
Original Invoice Total $783,152.69
Postalized Rate Adjustment {$651,735.09)
Contractial Discount Adjustment $70,191.98
Federaf Tax {$19,058.52)
State and Local Tax {5433.73)
State and Local Surcharges ($10,125.12)
Federal Universal Service Fee Adjustment ($43,615.73)
Revised Amount Due $128,376.48
INVOICE
invoice Number: 37202992
MC! WorldCom Intemnal use only - AR: CARMS Account Number; Q3807495
Inwice Dats: 04/10/2001
Amount Due: $128,376.48
REMIT TO:  MCI WORLDCOM COMMUNICATIONS, INC.
SCA SERVICES
P.O, BOX 382123 irvoice Amcunt Erciosed (i Gifferent from Amount Due)
PITTSBURGH, PA 15250-8123
$

““PLEASE INCLUDE THIS REMITTANCE FORM WITH YOUR PAYMENT*™*

Civ00.2y  5/8/2001



INVOICE NO.: 37202992
CUSTOMER NO. : QIA07495

Tegz/12/v0

2z

.
.

gp

ILBEBLGERS

PAGE ; 2
INVOICE SUMMARY DETAIL
DURATION DURAT 10N RATE AMOUNT TOTAL
{MINUTES) {HQURS)

DOMESTIC USAGE

RANGE 77.136.20 1,285.6031 t . 10318/NIN 3 7,859 35

RANGE 2 286,207.80 4,770, 1299 §  .22747T/HMIN % 85, 104.60

RANGE 3 7182 616, 40 13,043.6066 $ .22B84/MIN g 179, 178, 24

RANGE 4 2,00 ,687,30 33,361.4549 $  .23045/MIN s 461,303 42

RANGE § 178, 4 2.973.%182 $  .23138/MIN 5 41,281._88
GROSS DOMESTYIC USAGE 1326053 3 % 754 827 . 46
DOMESTIC VOLUME DISCOUNT (APPLIED TO INTER $ 73,668.91 CR
NET DOMESTIC USAGE 3 681, 158.55
GROSS INTERNATIONAL USAGE 20,901.70 5 $  .74522/MIN % 16,876. 71
INTERNATIONAL VOLUME DISCOUNT L 744.13 CR

INTERANATIONAL USAGE ELIGIBLE FOR VOLUME DISCOUNT 3 15,564 .34

NET INTERNATIONAL USAGE $ 14,832.58
DIRECTORY ASSISTANCE 16 CALLS s 23.84
B IR AT TANC R D O TALLS $ . Q0
NET DIRECTORY ASSISTANCE : 3 20.84
TATAL USAGE CHARGE 3 696,014 .97
TOTAL MONTHLY SERVICE CHARGE $ 50.00
FEDERAL EXCISE TAX $ 22,795, 16
STATE & LOQCAL TAXES $ 518.77
FEDERAL UNIVERSAL SERVICE FEE 4] $ 57,191.02
FEDERAL UNIVERSAL SERVICE FEE L CR : ) 5,580.98 €]
UT UNIVERSAL SERVICE FUND SURCHARGE DR 3 53.47
FEDERAL, STATE & LOCAL SURCHARGES $ 12, 110.28
CURRENT AMOUNT DUE % 783,152, 69

S0 39vd



.

Summary of Amount Due

FLYINGI BILLING PERIOD 02/15/01 THROUGH 03/14/01

4185 5 HARRISON BLVD
326

ODGEN, UT §4403-2493
CUSTOMER NUMBER 91376540

DESCRIPTION

INVOICE NUMBER 09666291
INVOICE DRTE 03725701
PAGE NIMBER 1

TOTAL
CHARGES

CURRENT CHARGES UNDER FLYING J, INC. {SCA)
VOICE SERVICER
INBOUND SERVICES
DEDICATED TERMINATION
SCA DISCOUNTS
TCTAL INBOUND SERVICES
TOTAL VCICE SERVICES
OTHER SERVICES
FEATURES
CHARGES
TOTAL FEATURES

TOTAL QTHER SERVICES

$144,667.04
10,338, 05CR
5134, 328.99

5134,328.59

$460.00
$460.00

$460.00

TOTAL CURRENT CHARGES

TOTRL DISCOUNTS

TOTAL PROMOTIONS ARD OTHER ITEMS

TOTAL TAXES, SURCHBRGES, & UNIVERSAL SVC FEES

5$145,127.04
510,338 .05CR

se.Go

$16,732,97

TOTAL CHARGES

$151,521.56

OUTSTANDING CHARGES - PLEMSE DISREGARD 1¥ PAYMENT HAS BEEN SUBMITTED

$421,147.50

TOTAL AMOUNT DUE UPON RECEIPT

$572,669.46




Statement of Outstanding Charges Through 03/14/01

FLYIRGS BILLING PERIOD 02/15/01 THROUZH 03/14/01 INVOICE NUMBER 09668291
4185 § HARRISON BIVD INVOICE DATE 43/25/01
326 PRGE NUMBER 2

ODGEN, UT B4403-2493
CUSTOMER NUMDER 91376540

INVOICE INVOICE INVOICE
CATE NUMBER BMOUNT ADJUSTHMENTS PAYMENTS BALANCE
12/25/00 642116873 $303,461. 65 $0.00 $258,625.33CR $44,836.32
01/25/01 09522234 52B0,436.59 50.90 50.00 $280,436,59
01/25/01 05522234 £6.00 $173.85CK $3.00 $173.86CR
02/25/01 093594425 5182,641.00 5G.00 50.00 $182,641.00
02725701 09354425 $C,00 586, 592.55CR $0.00 586,592, 55CR

TQTAL OQUTSTANDING CHARGES 5421,147.50




Overall Summary of Taxes

FLYINGJ BILLING PERIOD 0Z/15/D} THROUGH 03/14/01 INVOICE NUMBER 09666291
4185 § HARRISON BLVD INVOICE DATE 03/25/01
326 PAGE NUMBER 3

ODGEN, UT B4403-245%
CUSTOMER NUMBER 91376540

TOTAL

DESCRIPTION CHARGES
LONG DISTANCE/DATA TAXES AND SURCHARGES

FEDERAL EXCISE TAX $4,393.10

STATE & LOCRL TAXES : 486,35

FEDERAL, STATE & LOCAL SURCHRARGES 2,235.33

FEDERAL UNIVERSAL SERVICE FEE %, 560,05

UT UNIVERSAL SERVICE FUND SURCHARGE, 52.14

TOTAL LONG DISTANCE/DATA TAXES AND SURCHARGES s16,7132.97

TOTAL 516,732.97




" "UCommand Electronic Tnvoice" | Page | of |

Invoice Detail; 2002/05/31 Page: 1 of | Account Number: 0204487172

Customer Account Summary

PREVIOUS BALANCE $.00
CREDITS AND ADJUSTMENTS THROUGH 05/31/02
PAYPHONE SiIRCHARGE CREDIT 9,511.50CR
ADJUSTMENT/ TAXES 793.24CR
ADTUSTMENT/FET TAXES 286.31CR
CREDIT BALANCE 510,591.05CR
CURRENT CHARGES
USF RECOVERY CHARGE £,926.32
129104 PAYPHONE SRCG CALL 38,731.20
MONTHLY SERVICE USAGE 25, 089.99
DATA SERVICES - SEE SUMMARY 340.00
TAXES AND SURCHARGES
FEDERAL EXCISE TAX 1,477.25
UT UPTSS FUND 166.77
STATE/LOCAL TAX 4,047.90
TOTAL TAXES AND SURCHARGES 5,691.92
TOTAL CURRENT CHARGES $136,188.38
TRANSFERRED TO CORP ACCOUNT # C204483815 $136,188.38CR
NO AMOUNT DUE .00

SCopyright 2002 Globai Crossing Holdings Lid.
Global Crossing and the 7 Cable Design are registered tragemarks of Glahal Crossing Holdings Lid. in the United States and other counlries.

126356233

hitps:/fwww.ucommand.com/ei/epminvoice/in03.asp 6/4/02



"tJCommand Electronic Invoice"

Invoice Detail: 2002/05/31 Page: 1of 2

Page 2 of 2

Account Number: 0204483815

Thank you for your business. We hope you are enjoying the additional
gavings provided under your contract terms. These terms and rates
will automatically renew for 12 months at time of contract expiration.
Please note that termination prior to contract expiration may result
in additional charges. Contract details are listed on the Contract

Summary page of this invoice.

AUTOMATED ACCOUNT INFORMATION 1-800-536-3273/CUSTOMER SERVICE 1-B00-249-4672
YOUR PAYMENT MUST BE SENT BY 06/18/02 TO BE CREDITED ON YOUR NEXT STATEMENT

Customer Account Summary

PREVIOUS BALANCE $173,040.17
CREDITS AND ADJUSTMENTS THROUGH 05/31/02
PAYMENT - THANK YOU 35,038.15CR
PAYMENT - THANK YOU 66,317.3BCR
* REMINDER * AMOUNT PAST DUE $71,684.64

PLEASE CALL 1-800-8B78-9287
CURRENT CHARGES

DISCOUNTS - SEE SUMMARY 47,133.15CR
CURRENT CORPORATE CHARGES $47,133.15CR
TOTAL BRANCH ACCT CHARGES - SEE SUMMARY $136,188.38
TOTAL CURRENT CHARGES $89,055.23
TOTAL AMOUNT DUE R $180,739.87

Corpeorate Location Summary

0204487172 TONS FLYING J 136,1BB.38
TCTAL 136,188.38

Discount Summary

DESCRIPTICN MINUTES COST DISCOUNT
DIR ASST $4.55% .00 1.20
DED INTER 52.85% 00 40761.89
DED INTRA 25% .00 769.77
DED INT'L 40% .00 5600.29%

TOTAL DISCOUNT 47133.15

©Copyright 2002 Globat Crossing Holdings LId.

Globa! Crossing and the 7 Cable Deslgn ere ragistersd trademarks of Global Crossing Holdinga Lid, In the United States and other countries,

{2536733)

hitps://www.ucommand.com/ei/epminvoice/in03.asp

6/4/02



America  search 31, 2001 TON SERVICES :
tvoloe S23703342 Accourt SUGZR5RZ Page 3 of 534 Page § of 534

Your Account Balance Your Account Balance {conénued)
TON SERVICES  GIS20582 Secondary Account
Current Gross Charges Cutrent ne! chargee  (continued)
T T T
TON SERVICES 5pA29562  Secondary 27204 Totel TON SERVICER current net charges YT TN
ST AL ’
Dlscounts, Fromutions & Fess 3-1,808.0% Puymets and Adjustments
Previous balances . 21538
Tuxes and Surcharges Oigoounts Ad) (C) - U001 . 11404
Faderal Exclse Tax )
.53 Discounts Adgj (C} - /12001 -1,000.00
State and Local Taxes . 1.2 STATE TAX ADJUSTMENT - 3/1/2003 . 74
Proparty Tax Surchargs ] 20858 STATE TAX ADJUSTMENT - /472001 . ; 5208
TRS & Universal Sorv Fusd 2.454.55 COUNTY TAX ADJUSTMENT - 3712004 w7z
$3,740.32 CITY TAX ADJUSTMENT - 9/1/2001 138
STAYE TAX ADJUSTMENT « 3/ /2001 A
Current net charges $34,992.80 STATE TAX ADJUSTMENT - /172001 A8
COUNTY TAX ADJUSTMENT - ¥1/2001 -4
CITY TAX ADJUSTMENT - 3/1/2001 21250
Paymect Recetved - /152001 Thank Youl S5ATT.08
Previcus Saiance 39,975,358
Payments Received §-35,471.08
Adjustments £.2,287.00
Current Grozs Charges $32239.48
Bt ty, Pr ions, & Fess 3188890
Tuxes snd Surcharg $3780.32
Current Not Charges ¥14392.80

TON SERVICES 68620562 Secondary Accatst

Current pat charges

TON SERVICES 112588545 TA Confidence 2

Current grogs charges 32,209.46
Discounts, Promotions & Fees -1,908.99
Fadersl Excise Tax ‘ : L L
State and Local Taoes ‘ .28
Proparty Tax Surchargs : 3.5
TRS & Universef Serv Fund - 3 494,53

34,3909
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REDACTED VERSION

DicksTEIN SHAPIRO MORIN & OSHINSKY LLP

2101 L Street NW » Washington, DC 20037-1526
Tel (202) 785-9700 « Fax (202) 887-0689
Writer's Direct Dial: (202) 828-2226
E-Mugil Address: KramerA@dsmo.com

June 17, 2004

VIA HAND DELIVERY AND
VIA FACSIMILE TO 202-418-2080  CONFIDENTIAL TREATMENT REQUESTED

Romanda Williams

Investigations and Hearings Division
Enforcerment Bureau

Federal Communications Commission
445 12th Street, SW

Room 3B-443

Washington, DC 20554

Re: File No. EB-04-1H-0142 —- TON Services Inc.
Dear Ms. Williams:

On behalf of TON Services Inc. (“TON”), a wholly-owned subsidiary of
Flying ] Inc. (“Flying J”), we are responding to the letter of inquiry (“LOI") dated
May 13, 2004 from Hillary S. DeNigro, Deputy Chief, Investigations and Hearings
Division, in the referenced matter.! We provide below background information
regarding TON’s reporting of interstate and international telecommunications service
revenues and its contributions to the Universal Service Fund and then respond to the
specific inquiries posed in the LOL

Background Information

TON'’s parent, Flying J, is a privately owned company engaged in the
exploration, production, refining, transportation, wholesaling and retail marketing of
petroleum products. Flying J also owns and operates travel plazas, convenience stores,
restaurants, motels and truck service centers throughout the United States. Flying J
engages in no activities subject to Commission regulations. TON does conduct
telecommunications operations. TON owns and operates payphones located at Flying
I's various travel plazas and other facilities. TON also provides prepaid calling card
services.

! The time for responding to the LOI was extended to June 17, 2004, See letter
dated May 27, 2004 from Albert Kramer to Romanda Williams.

1177 Avenue of the Americas » New York, NY 10036-2714
Tel (212) 835-1400 « Fax (212) 997-9880
www. DicksteinShapiro.com

A FOANEN L A bt ey



Romanda Williams CONFIDENTIAL TREATMENT REQUESTED
June 17, 2004 ‘
Page 2

In mid-2003, Flying J appointed Jagjit Singh to oversee the operations of TON
and certain other Flying ] subsidiaries. Mr. Singh serves as Vice President
Communications and Financial Services of Flying ] and as the President of TON. In his
ensuing review of TON's operations, Mr. Singh replaced most of TON's management
personnel. Members of TON's new management team initiated a review of certain
policies and procedures, including compliance with federal telecommunications
regulatory requirements.

As part of this review, it was determined in January 2004 that certain FCC
Forms 499-A and 499-Q had not been filed by TON. TON promptly contacted counsel
for assistance in bringing TON into compliance with FCC requirements and began
working with counsel to determine what documents and data were necessary to review
and what steps were required to come into compliance. As part of the review, TON
also examined the FCC forms that TON previously had submitted to NECA.

This review and effort to gather data to come into compliance was on-going
when by letter dated March 30, 2004 from the Investigations and Hearings Division
requested that Flying J, not TON, either file FCC Form 499-A for registration purposes
or explain why it was not required to file. By e-mail message dated April 16, 2004 to
499registration-group8@fcc.gov, Flying J explained why it was not required to file a
Form 499-A. Flying J did, however, disclose that its subsidiary, TON, did provide
telecommunications services, that TON’s CFO was in the process of reviewing TON’s
Universal Service Fund obligations and that TON would contact the Division once that
review was completed.

In the meantime TON management continued to gather the data to prepare
accurate 2000, 2001, 2002, 2003 and 2004 FCC Forms 499-A reflecting revenue for the
years ended December 31, 1999, 2000, 2001, 2002 and 2003, respectively. On April 23,
2004, counsel for TON contacted Anne Marie Trew at USAC to bring to her attention
TON's situation with respect to USF obligations and to advise her that TON was in the
process of compiling the data to prepare the requisite Form 499-As and Qs> On May 3,
2004, TON filed Form 499-Qs with NECA projecting revenue for the second and third
quarters of 2004; however, TON was not able to complete its review of its Universal
Service Fund obligations and prepare and file the 2000-2004 FCC Forms 499-A until
June 11, 2004. The Forms were filed on that date.?

On June 15, 2004, Mr. Singh and Ian Williams, who is Vice President and
General Manager, Communications Services at TON, traveled from TON's Utah
headquarters to Washington DC to meet with Anne Marie Trew, Jeffrey Mitchell and
Michelle Tilton of USAC to discuss TON’s USF obligations. Mr. Singh and
Mr. Williams emphasized TON's desire to pay the contributions it owes USAC.
Discussions are now underway with USAC.

2 It was apparently this contact that resulted in the LOL

3 By e-mail message on June 11, copies of these FCC Forms 499-A in pdf format
were sent to you.

782962 vi- 127G0MEDOC DicksTEIN SHariRo MorIx & Qsainsky LLP
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Romanda Williams CONFIDENTIAL TREATMENT REQUESTED
June 17, 2004
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Responses to Specific Inquires

REDACTED



Romanda Williams CONFIDENTIAL TREATMENT REQUESTED
June 17, 2004 -
Page 4

REDACTED
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Romanda Williams " CONFIDENTIAL TREATMENT REQUESTED
June 17, 2004 ' _
Page 5

REDACTED

ATE2062 ¥1: 1270001L.DO DiCEITEIN Saariza Mostu & fAewrwnen +oo



Romanda Williams CONFIDENTIAL TREATMENT REQUESTED
June 17, 2004
Page 6

REDACTED

We trust that this responds to your request. If you need any further
information, please contact the undersigned.
Sincerely,

Sl [t

Albert H. Kramer
Allan C. Hubbard

AHK/clh

Copy to (w/encls.):
Brett Sanford, TON Services Inc.
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Universal Service Administrative Company

Administrator’s Decision on Contributor Appeal

November 8, 2004

Albert H. Kramer, Esq.

Allan C. Hubbard, Esq.

Dickstein Shapiro Morin & Oshinsky LLP
2101 L Street NW

Washington, DC 20037-1526

RE: TON Services, Inc. (Filer 499 1D 819402)
Dear Gentlemen:

The following is in response to your June 24, 2004, letter to Anne Marie Trew, USAC’s
Director of Financial Operations, concerning Universal Service Fund (USF) contribution
obligations that are disputed by your client, TON Service, Inc. (TON}). TON asserts that
three of TON’s underlying carriers have already paid USAC a substantial portion of
TON’s contribution obligations having previously recovered them from TON through the
billing of USF “pass through” charges." USAC has declined to provide TON with a
refund, explaining that TON and its underlying carriers are responsible for resolving
claimed double payment issues such as this. You have since requested that USAC
construe the June 24, 2004, letter as a formal request by TON, in accordance with

47 C.F.R. § 54.719(b), for review (Appeal) of USAC’s decision not {o refund the asserted
double payments.

TON asserts that inter-carrier resolution of the asserted double payments is impossible
because the three underlying carriers filed for bankruptey protection after TON paid each
carrier the billed USF pass through charges. TON therefore requests USAC to make an
exception to the requirement that carriers resolve double payment issues among
themselves. TON has not attempted to provide a comprehensive factual record for us to
review.” However, even if USAC were presented with all relevant information in TON’s

! Precise dollar amounts are omitted in accordance with TON’s request for confidential treatment.

* TON provided some representative billing statements showing the pass through charges. In addition,
TON asserts that two of the underlying carriers, MCI and Global Crossing, likely paid their pre-petition
USF obligations in full in accordance with court orders authorizing such payment. (We note, however, that
notwithstanding the pre-petition payment authorization order in Global Crossing, Global ‘Crossing has filed
suit against USAC to recover millions in alleged preferential payments made to the USF in the 90 days
prior to the Global Crossing bankruptey filing.) For the third carrier, Touch America, TON asserts that
because Touch America’s last invoice to TON was paid more than a year before Touch America’s

2000 L Street, NJW., Suite 200, Washington, DC 20036  Voice: 202.776.0200 Fax: 202.776.0080
Visit us online at: hifp//www.universalservice.org



Appeal of TON Services, Inc.
Page 2
November 8, 2004

possession, USAC doubts it could ever conclusively establish whether an underlying
carrier in fact reported and paid on a particular carner’s revenue without data correlated
by both carriers (hence the need for carriers to resolve these issues among themselves).

Nevertheless, even were we able to determine conclusively that TON’s underlying
carriers had in fact paid USF charges based upon certain revenue report by TON, we
conclude that we lack authority to provide the requested relief, and hence express no
view as to the merits of TON’s request. See 47 C.F.R. 54.702(c) (USAC may not make
policy or interpret unclear provisions of the statute or rules). Whether TON can establish
double payment and, if so, whether such double payments should be refunded to TON are
questions appropriately directed to the Federal Communications Commission (FCC).

Accordingly, we affirm USAC’s decision not to provide the requested refund to TON and
deny the Appeal.

Decision on Appeal: Denied.

If you disagree with USAC’s response to your Appeal, you may file an appeal with the FCC.
Your appeal must be POSTMARKED within 60 days of the date of this letter. Failure to
meet this requirement will result in automatic dismissal of your appeal. If you are submitting
your appeal via the United States Postal Service, you should direct the appeal to:

Federal Communications Commission
Office of the Secretary

445 — 12" Street, SW

Room TW-A325

Washington, DC 20554

Documents sent by Federal Express or any other express mail should use the
following address:

Federal Communications Commission
Office of the Secretary

9300 East Hampton Drive

Capitol Heights, MD 20743

(8:00 AM. -5:30PM.ET)

bankruptey filing, “[a]bsent a finding to the contrary . . . Touch America would have reported, been billed
by and paid to USAC . . . all revenue Touch America had billed TON.”



Appeal of TON Services, Inc.
Page 3
November 8, 2004

For hand-delivered or messenger-delivered items, use the following address:

Federal Communications Commission
Office of the Secretary

236 Massachusetts Avenue, NE, Suite 110
Washington, DC 20002

(8:00 AM. - 7:00 P.M)

For security purposes, hand-delivered or messenger-delivered documents will not be
accepted if they are enclosed in an envelope. Any envelopes must be disposed of before
entering the building. Hand deliveries must be held together with rubber bands or
fasteners.

Appeals may also be submitted to the FCC electronically, either by the Electronic
Comment Filing System (ECFS) or by fax. The FCC recommends filing with the ECFS
to ensure timely filing. Instructions for using ECFS can be found on the ECFS page of
the FCC web site. Appeals to the FCC filed by fax must be faxed to 202-418-0187.
Electronic appeals will be considered filed on a business day if they are received at any
time before 12:00 A M. (midnight), Eastern Standard Time. Fax transmissions will be
considered filed on a business day if the complete transmission is received at any time
before 12:00 A M.

Please be sure to refer to CC Docket No, 96-45 on all communication with the FCC. The
appeal must also provide your company’s name and Filer ID, plus necessary contact
information, including the name, address, telephone number, fax number, and e-mail
address of the person filing the appeal. Unless the appeal is by ECFS, please include a
copy of the decision at issue.

Sincerely,
USAC
Universal Service Administrative Company

cc: Tom Putnam, and Regina Dorsey, FCC Office of Managing Director
Cathy Carpino, FCC Wireline Competition Bureau
Hillary DeNigro and Eric Bash, FCC Enforcement Bureau



